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Executive

Summary

Benefitting from a Loan (Qard) Contract: An Analysis of Juristic

Opinions

In Islam, a loan (qard) is considered a gratuitous
contract, and providing a loan to a person in need is
a recommended (mandub) act for which a lender is
rewarded. The gratuitous nature of the loan contract is
emphasised in various hadiths which also prohibit the
lender from deriving any stipulated benefit from the
loan he has provided. Loans that generate conditional
benefit to the lender are considered usurious. The
practice of usury (riba) is inextricably tied to the loan
and debt where a lender charges the borrower an
additional amount. The main focus of this research
paper is to provide a critical discussion on the ruling
that prohibits the lender from deriving conditional
benefit from the loan, and its related issues. We have
examined, in the light of juristic opinions, the status
of different types of stipulations that would entitle
the lender to various types of pecuniary and non-
pecuniary benefits.

Regarding the stipulation that a borrower should
compensate the lender for inflation, we have argued
that a creditor is entitled to the return of his money
based on the original purchasing power of the currency
at the time when the loan was provided. However,
this should be resorted to only in cases of hyper-
inflation when the value of the currency is drastically
depreciated.

Suftajah is a classic example where a lender provides a
loan on the condition that the borrower should return
it at another place. In this case the lender benefits by
the transfer of his money to another place and the
borrower is not harmed when he has an arrangement
in place to settle the loan in the stipulated locality.
Furthermore, the borrower ideally also prefers to settle
the loan in the stipulated place. As such, there is a
mutual benefit to the lender and the borrower. After
examining the various juristic opinions, we found
that the opinion of Hanbali jurists that argues for the
permissibility of suftajah is preferable.

The idea of a reciprocal loan in its various forms is then
examined in detail. We have argued that providing
a loan on the condition of receiving another loan
provides benefit to the lender and is not acceptable.

We next discuss the arrangement among members of
a certain group (jam Tyah) who agree to provide loans
to each other. Under this arrangement members of a
group agree to contribute a certain amount of money
on specific periodical dates. The combined amount in
each period is given to a member of the group based on
rotation. Hence, a member is lending a certain amount
of money to another member and in turn receives a
loan from other members. Consequently, the loan he
provides is on the condition that other members of
the group should provide him with a loan. A critical
appraisal is made, and it is found that the arrangement
is valid as it does not impose any condition on the
borrower but requires the other members of the group
to provide loans.

The paper critically examines the practice of combining
a loan and a sale contract. We have argued that
providing a loan on the condition that the borrower
should sell or purchase something to the lender may
result in benefit to the lender and is therefore not
allowed. The paper also discusses combining a loan
with a pledge and found that various juristic opinions
prohibit the utilization of pledged property by the
pledgee. In this context we have discussed the promise
sale (bay‘ al-wafa’) and its various forms. These
include providing a loan on the condition that the
borrower sells his property, which will then be resold
to the borrower upon the settlement of the loan. Bay*
al-wafa’ may also take another form where a seller
sells a certain property to a purchaser on the condition
that the purchaser should resell it to the seller if the
latter gives back the full price to the former. The
paper discusses juristic opinions and arguments from
various figh schools on the permissibility or otherwise
of bay‘ al-wafa’. We found bay* al-wafa’ in substance
similar to the pledge where the pledgee utilizes the
pledged property. The latter Hanafi jurists argued in
favour of bay‘ al-wafa’ in cases of necessity and as an
alternative to a usurious loan where a lender would
not provide loan to a person in need of cash without
pecuniary benefit. The last contract delineated is the
sale of exploitation (bay* al-istighlal), which is closely
related to bay‘ al-wafa’. Bay‘ al-istighlal takes place
when a property is sold through the sale of wafa on the
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condition that the seller of the property should lease
it from the purchaser and pay rentals. Bay‘ al-istighlal
is a variety of bay‘ al-wafa’ and is therefore subject to
the same ruling.

The loan contract is one of the principal vehicles
through which usury is practised. The hadiths therefore
emphasise the gratuitous nature of the loan contract
and prohibit the lender to derive any pecuniary or
non-pecuniary benefit from the loan he has provided.
A conditional benefit imposed by the lender on a
borrower not only deprives the loan contract of its
gratuitous nature but is also considered usurious.
Muslim jurists have therefore devoted extensive

discussions to the loan contract and in particular to
the conditional benefit that a lender may receive from
the borrower. Stipulating a conditional benefit to
the lender will change the effect of the loan contract
and deprive it of its gratuitous nature. However, it is
permissible if a borrower voluntarily provides such
benefits to the lender.

Keywords:

loan contract, stipulated benefit, suftajah, bay*
al-wafa’, combined contracts, reciprocal loans,
mortgage




INTRODUCTION

Islam strongly prohibits the lender not only from
charging interest but from deriving any other
conditional benefit from the loan, whether the loan is
for investment or consumption purposes. Stipulating
that a borrower should provide a pecuniary or non-
pecuniary benefit to the lender is considered usurious.
On the other hand, a person is strongly discouraged
from borrowing money. Although the Prophet () used
to settle the debts of those Muslims who would die
indebted, he disliked that a person dies while indebted
and does not leave behind sufficient wealth to pay his
debts. This indicates that a person should not incur
debts which he is not reasonably able to settle. Islam
has also emphatically, and in the strongest words,
prohibited usury or interest (riba). Usury guarantees
a certain fixed return to the lender while the benefit to
the borrower is not certain. The Shari‘ah’s prohibition
of usury and any other benefit to the creditor and
its discouragement of borrowing money necessarily
indicate that an interest-free loan (gard) is intended to
alleviate the sufferings of the needy. It also indicates
that the Shari‘ah intends that the loan contract should
not be used as a vehicle for investment or financing.
This is one of the objectives of the Shari‘ah: that the
risk and rewards of an investment should be shared
between a fund owner and its user.

This research paper discusses the benefit that a lender
may obtain as a condition for providing a loan to a
borrower. The paper explains the gratuitous nature of
the loan contract and discusses the Shari‘ah prohibition
of all those conditions that would entitle the lender
to benefit from the loan. The purpose is to acquaint
the readers with the basic concept of prohibiting
conditional benefit to the lender as well as the different
interpretations of that prohibition and its implications
in the light of juristic opinions.

a person should not incur
debts which he is not
reasonably able to settle

the loan contract should
not be used as a vehicle for
investment or financing

A descriptive, comparative and analytical methodology
is used in this research. Both primary and secondary
sources are referred to. While the basic concept is taken
from the Qur’an and Sunnah, the views of jurists from
various figh schools are cited to provide a comparative
discussion. A critical analysis is made to evaluate
different juristic opinions, make preference and, where
necessary and appropriate, to state our opinion.

This paper is divided into three sections. In section one
the loan (gard) contract is defined and its important
conditions are discussed. The meanings of other
related terms such as simple loan (i‘arah), debt (dayn)
and charity (sadaqah) are explained. The paper also
discusses the key feature of the prohibited practice
of riba, that it provides the lender with an additional
amount over and above the principal. Section two
provides an analysis of the hadiths which state that all
loans which provide conditional benefit to the lender
are usurious. The paper next discusses unstipulated
benefits. References are also made to hadiths that
prohibit combining a sale with a loan and two
contracts in one contract. The discussion is conducted
in the light of juristic opinions from the various figh
schools. Section three presents a critical examination
of various issues, including composite contracts. These
include a stipulation to compensate the lender for
inflation, a stipulation to settle the loan in a different
place, reciprocal loans, combining a loan and a sale,
combining a loan and pledge, and bay‘ al-wafa’.

For the sake of accuracy and convenience we have
provided both the original Arabic and the English
translation of the Qur’anic verses and hadiths.
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LOAN AND ITS LEGALITY

Definition of Loan (Qard)

The word qard or gird is an infinitive which literally
means cutting off. It is called gard because it is as if,
by this contract, a certain part of a lender’s property is
cut off and given to the borrower in order to be repaid.
Qard also refers to whatever good deeds a person does
for the sake of Allah (4); as the Qur’an states:

(s p gl )

“..And lend unto God a goodly loan”
(al-Qur’an, 73:20).

Qard refers to a gratuitous contract in which a lender
gives a certain fungible property to a borrower who
will return a similar property to the lender immediately
upon demand (al-Buhuti, 1402 AH; al-Razi, 1981). Its
effect is to unconditionally transfer the ownership
of the loaned property to the borrower. A loan is a
gratuitous contract and a praiseworthy act for which a
lender is rewarded by Allah (4£). The gratuitous nature
of the loan contract is established by hadiths which
have promised rewards to the lender.

Legality of the Loan (Qard) Contract

The loan is an independent contract whose legality is

explicitly attested to by the Qur’an, the Sunnah and the

consensus of Muslim scholars (ijma‘) (Ibn Qudamah,

1404 AH). It is narrated by Ibn Mas‘ad («:) that the

Prophet () said:

g gy L.ojﬁ L&-l-mnﬁ Upfu :J"f Loy
RO vat.,a_? RiLy
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“Whenever a Muslim gives a loan twice to
another, it is counted as a one-time charity”
(Ibn Majah, 1980, hadith no. 2430).

Qard is a praiseworthy act for which a Muslim is
rewarded by Allah (4). It is reported that the Prophet
(%) said:

5| S e b,&» %) <_g}\ B Ly
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“During the Night Journey, I saw written on
the gate of heaven, “The reward for sadagah
is ten times while the reward for gard hasan
is eighteen times’ I asked the angel how
that is possible. The angel replied, ‘Because
a beggar may ask while already having
something, but a borrower does not ask for
a loan unless he is [truly] in need’” (Ibn
Majah, 1980, hadith no. 2422).

In another hadith reported by Aba Hurayrah (), the
Prophet (#) said:

/a/

wubﬂ\u;gnm; u&ww»
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“Whoeverrelieves abeliever from a difficulty
in this world, Allah will relieve him from a
difficulty on the Day of Judgment.” (Siddiqi,
1976, hadith no. 6505).

Accordingly, providing a loan is a recommended
(mandub) act for which a lender is rewarded. However,
it is not obligatory (wajib) on the lender to provide a
loan to a debtor. Thus a person does not commit a sin if
he refuses to provide a loan to another. It is permissible
(mubah) on the part of a borrower to ask for a loan.
There is no evidence to suggest that seeking loan is
considered abominable (makrih). On the contrary,
there are traditions which state that the Prophet
(#) himself borrowed from others. Since in qard the
borrowed property is returned later, the question of
begging does not arise (Ibn Qudamah, 1404 AH).

Accordingly, providing a loan is
a recommended (mandub) act
for which a lender is rewarded.
However, it is not obligatory
(wajib) on the lender to provide
a loan to a debtor




The Subject-matter of a Loan (Qard)
Contract

The majority of jurists argue that a loan contract can
validly be concluded with regard to both ribawi and
non-ribawi properties. This argument is based on the
hadith narrated by Aba Rafi¢ in which the Prophet (%)
is reported to have taken a camel as a loan and then
repaid it with a different camel (Muslim, 1967, no. 4192).
They also contend that a loan is valid with regard to
every property on which salam is valid. Accordingly,
they argue that loan is valid with regard to animals as
they can become the object of a salam contract. They
also argue that weighable, measurable, and countable
items could also become the objects of a loan contract,
as it is possible to conclude a salam contract with
regard to these properties (al-Qarafi, 1994; al-Shirbini,
2003; Ibn Qudamah, 1404 AH; al-Dastgqi, 1900).

The Hanafis, on the other hand, argue that only fungible
(mithli) properties are the proper object for the loan
contract. According to them, fungible properties are
also ribawi properties.' They argue that a loan contract
cannot validly be concluded with regard to non-
fungible properties such as books and cars, as in these
cases it is the same book or car that is to be returned
and not a similar item of the same class (Ibn ‘Abidin,
1987). Based on this understanding, an animal such as
a camel could be borrowed either for its service or its
meat. In the former case the contract is i‘arah while in
the latter case it falls under gard.

Important Conditions for a Loan (Qard)
Contract

(1)  Both the lender and the borrower should have
complete legal capacity to enter into a qard
contract.

(2)  The money (since that is the most common object
of a loan contract) should be transferred to the
borrower and should come to his possession.
There is no loan contract if the borrower does
not take possession of the money:.

(3)  The borrower should acquire an absolute and
unconditional right to use and appropriate the
borrowed money.

(4)  The borrowed and repaid money must be equal
and belong to the same currency. The borrower
is under obligation to return an equal amount
of the same currency. For instance, a person
who borrows money in Malaysian ringgits must
return it in the same currency.

(5)  The condition concerning the spot exchange
of ribawi properties is not applicable to a gard
contract. This exception is made to enable the
person in need to borrow money and return it
later.

(6)  Any stipulation in a gard contract that benefits
the lender is prohibited. The gard contract must
be free of any expected return or benefit to the
lender. However, if the borrower voluntarily
returns the borrowed money in higher quality,
quantity or value, such an act is commendable.
Similarly, if the lender is willing to take back
the loaned money in lesser or lower quality,
quantity or value, this act is also regarded as
commendable if it is based on his free will.

(7)  According to the majority of figh schools, the
settlement of gard should not be confined to a
certain stipulated date in the future. The Malikis,
on the other hand, allow this. The majority of
jurists have differentiated between dayn and
qard. They define dayn as an obligation to be
settled at a certain known date while gard, on
the other hand, is an obligation that could be
settled at any time. This, they argue, is due to
the gratuitous nature of the gard contract. The
Malikis, however, do not distinguish between
qard and dayn. They argue that Muslims are free
to put any condition in a transaction except a
condition that makes the permissible forbidden
or the forbidden permissible. According to the
Malikis, when the time for the settlement of a
loan is specified, the lender is not allowed to
request the borrower to return the loan prior to
the fixed specified time.

(8)  The loan should be settled in lump sum upon
demand by the lender.

9 ere shou e no stipulation concerning the
9) Th hould b ipulati ing th
place where the loan should be settled.

Any stipulation in a qard
contract that benefits the
lender is prohibited

Loan (Qard), Debt (Dayn), Simple Loan
(I'‘arah) and Charity (Sadaqah)

A term related to qard but wider in concept is dayn,
which is not necessarily gratuitous. While gard is
created by the provision of cash to the debtor, a dayn
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comes into existence when the settlement of a certain
financial right created through a contract is postponed
to the future. For instance, a deferred or unpaid price
in a sale contract, a deferred or unpaid rental in a lease
contract, an unpaid mahr (the husband’s obligatory
marriage gift to his bride), or unpaid damages are all
considered dayn. Dayn can also arise when a person
lends his money to another. Thus, dayn is more general
than qard, as dayn can arise from many different
contracts while gard may arise only through a loan
contract. Every gard is a dayn but not vice versa (Ibn
“Abidin, 1987).

I‘arah is a contract where an owner gives a certain
usable property to a borrower without consideration.
The borrower of the property temporarily and
gratuitously owns the usufruct. This contract is
encouraged and recommended as a form of charitable
deed. The property is held on trust by the borrower,
who is therefore not liable for its destruction, loss, or
diminution of value, unless it is caused intentionally or
by his fault and negligence. In i‘arah the ownership of
the borrowed item is not transferred to the borrower.
He has to return the same item at a stipulated time.
In gard, the ownership of the borrowed money is
transferred to the borrower. He does not have to return
the same notes he received; it can be any other notes.
Qardis also different from sadaqah (which is sometimes
referred to as gard hasan in the Qur’an). Both gard and
sadaqah are recommended (mandub) acts. However, in
qard the borrower, who could be wealthy or poor, is
under obligation to settle the loan while in sadaqgah the
needy donee is not obliged or expected to return the
donation to the donor.

Usury (Riba) and its Types

The loan contract is closely related to usury (riba). It
is therefore necessary to briefly discuss usury and its
types. Riba literally means increase, addition or excess.
There are two varieties of usury: usury on credit (riba
al-duyun), which is further divided into riba al-qard
and riba al-nasi’ah (debt arising from a deferred sale,
as per the riba al-jahiliyyah); and usury in sales (riba
al-buyi), which is further categorised into riba al-fadl
(if there is unequal amount of exchange) and riba al-
nasa’/nasi’ah (if there is deferment). Usury on credit
(riba al-duyun) refers to a stipulated increase over the
loan which a debtor agrees to pay to his creditor in
relation to a specific period of time. According to Ibn
Hazm, usury on credit may arise in both ribawi and
non-ribawi properties. It is unlawful to give a loan
with an arrangement that it be returned in lesser or
higher quantities or in another type of wealth. Rather
it must be returned in the same quality and quantity

(Ibn Hazm, 2001). Usury on credit was a pre-Islamic
practice that was prohibited by the verses of the Qur’an
(30:39; 4: 160-1; 3: 130; and 2: 275-281) and the Sunnah.

dog et Jo ;,;.J» s
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Jabir () stated that Allah’s Messenger (£)
cursed the accepter of interest and its payer,
and also one who records it and the two
witnesses, and he said, “They are all equal”
(Abt Dawud, 1950, no. 3334; Siddiqi, 1976,
no. 3881) The significance of this prohibition
can be judged from the fact that the Prophet
(#) stressed it in his sermon at the Farewell
Pilgrimage.

Usury on credit (riba al-duyiin)
refers to a stipulated increase
over the loan which a debtor
agrees to pay to his creditor in
relation to a specific period of
time

Usury in sale (riba al-buyu‘), which had not been
known to the pre-Islamic Arabs, was prohibited by
the hadith of the Prophet (£) (Abu Zaid, Figh al-Riba,
2004). Fadl literally means surplus. Aba Sa‘id al-Khudri
(+42) reported Allah’s Messenger (4) as saying:

UJL’ J.J\j m..mdb maj\j “_,.AJJL v.b.U\))
CLJ\; CL‘J‘J crdb }J\j Mb MMJ\’
(G51A sil) 513 2 g 1 cJ«CBL.A

<<9\j.~v 4 ‘élzx.,d\’ Jo—\[\

“Gold paid for by gold, silver by silver, wheat
by wheat, barley by barley, dates by dates,
salt by salt, shall be like by like, payment
being made hand to hand. He who made an
addition to it or asked for an addition has,
in fact, dealt in usury. The receiver and the
giver are equally guilty” (Siddiqi, 1976, no.
3854).

In another hadith, Abu Sa‘id reported:
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Bilal («) came with dates of fine quality.
Allah's Messenger (4) asked him, “Where
are these from?” Bilal said, “We had dates of
inferior quality, and I exchanged two sa® [of
inferior quality] for one sa* [of fine quality]
as food for Allah's Apostle (), whereupon
Allah's Messenger (#) said: Woe! It is in
fact usury; therefore, don't do that. But
when you intend to buy dates [of superior
quality], sell [the inferior quality] in a
separate bargain and then buy [the superior
quality]” (Siddiqi, 1976, no. 3871).

The combined effect of these two hadiths is that when
ribawi properties are exchanged against each other
they should be exchanged on an equal basis, and any
such exchange should be immediate. Usury in sale
takes place when a ribawi commodity is exchanged for
an unequal amount of the same commodity or when
the amounts are equal but one of the counter-values is
delivered later.

Usury in sale takes place
when a ribawi commodity
is exchanged for an unequal
amount of the same commodity
or when the amounts are equal
but one of the counter-values is
delivered later

Riba al-duyun is prohibited by both the Qur’an and
the Sunnah while riba al-buyi‘ is prohibited by the
Sunnah only. Riba al-duyin exists where a debtor is
required to pay an additional amount over and above
the principal while riba al-buyi‘ may happen in an
unequal or deferred exchange of ribawi properties. A
debtor may voluntarily return an additional amount

to the creditor; however, in an exchange of ribawi

commodities against each other, any addition by one
of the parties is prohibited. Riba al-duyin is prohibited
in itself (haram li-dhatihi) while riba al-buyu‘ is
prohibited as it leads to riba al-nasi’ah (haram li-
ghairihi).
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ANALYSIS OF THE RELEVANT HADITHS AND JURISTIC OPINIONS ON

BENEFITS IN A LOAN

In this section we present various hadiths and analyse
juristic opinions from different figh schools. It begins
with a discussion on the hadiths and the general
principle which prohibits the lender to derive benefit
from a loan. The section next presents an analysis of
juristic opinions on both stipulated and non-stipulated
benefits that a lender may obtain from a loan. Other
hadiths that prohibit a lender from combining a loan
and a sale contract are also discussed. Providing a loan
and stipulating that the borrower should purchase or
sell something to the lender may benefit him at the
cost of the borrower. Finally, the hadith that prohibits
combining two contracts in one contract, and in
particular two sales in one sale, is discussed with a
view to examining the implications of compound
contracts.

The Loan that Provides Benefit to the
Lender

It is prohibited to provide a loan on the condition
that the borrower should return the loan in greater
quantity, higher quality or in another type of property
(Ibn Hazm, 2001). Both the Qur’an and the Sunnah
have prohibited the lender from charging the borrower
any additional amount. The Qur’an emphasizes that
the lender is entitled to receive the principal amount.
It states:

G G 1033 e \}u\\y\dn\ Lg:,ﬂ,
S ‘};)U\}L«Jué O Gt 1570 )
Yvﬂy‘wjﬁm—@rwd,ﬁdyﬂ“‘w

oij:_,\! uy..llz

“O you who believe! Fear Allah, and give up
what remains of your demand for usury, if
you are indeed believers. If you do it not,
take notice of war from Allah and His
Messenger. But if you turn back, you shall
have your capital sums: Deal not unjustly,
and you shall not be dealt with unjustly” (al-
Qur’an, 2:278-279).

This verse clearly prohibits charging any addition
over and above the principal in a loan contract and
commands that only the principal should be collected
(al-Tabari, 1954). A hadith states:

Z. e/ & -
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“Any loan which results in a benefit is
considered usury” (Ibn Abi Shaybah, 1980,
no. 436).

) 345 dnd

However, the authenticity of this hadith is questioned
due to problems in the chain of narrators. Al-Amir al-
San‘ani has the following comment on it: “The hadith
is narrated by al-Harith ibn Abi Usamah. Its chain of
narrators is useless because it contains Sawwar ibn
Mus‘ab al-Hamdani, and he is disregarded (matrik)”
(al-San‘ani, 1998: vol. 3, pp. 104-105,). However, al-
Bayhaqi narrated from the companion Fudhalah ibn
‘Ubayd:

Y I I P S

<)

“Any loan which results in a benefit is
considered a form of usury” (al-Bayhaqi,
1414 AH, no. 10705).

A similar narration is also mentioned on the authority
of the Tabii scholar Ibrahim al-Nakha by Ibn Abi
Shaybah, and ‘Abd al-Razzaq in their two compilations
(Ibn Abi Shaybah, 1980, no. 731; ‘Abd al-Razzaq,
1403AH, no. 731). Ibn Nujaym adapted the statement
as a legal maxim (qa‘idah fighiyyah) by the wording:

Gl s B PEED»

“Any loan which results in a benefit is
prohibited” (Ibn Nujaym, 1983: p. 316).

Muslim scholars from different figh schools while
discussing these hadiths deduced from them the
general principle that any benefit gained from the loan
by the lender is considered usury (al-Shirbini, 2003).
All jurists agree that any condition that a debtor should
return any additional amount over and above the loan
is prohibited. This rule applies whether the additional
property is of the same type as the loan property or
of a different type. It also does not matter whether
the additional amount is great or small. A lender
is prohibited to stipulate any condition that would



provide him with a benefit as it amounts to usury. It
also negates the gratuitous nature of the loan contract
(al-Shirbini, 2003). Qurtubi (1967 vol. 3, p. 241) states,
“There is a consensus among Muslim jurists, based on
the tradition from the Prophet (#%), that any stipulation
for increase in a loan contract is usury even if it is a
fistful of forage, as mentioned by Ibn Mas‘ad, or a
single grain”. According to the Hanafis, any condition
by a creditor in a loan contract for any increase is void,
but the contract itself remains valid. According to the
Shafi‘is, both the condition and the loan contract are
void. The rule that prohibits conditional benefit in a
loan contract is also applicable to a situation where
receiving benefit from a loan is widely practised as a
custom. In such cases a lender would not have given
the loan if he had not known that he would receive a
benefit from it. Such a custom is not valid as it conflicts
with the rules of the Shari‘ah.

There is a consensus among
Muslim jurists, based on the
tradition from the Prophet
(%), that any stipulation for
increase in a loan contract is
usury even if it is a fistful of
forage, as mentioned by Ibn
Mas ud, or a single grain

Unstipulated Benefit to the Lender

It is a well-established principle that a lender
may accept a non-contractual or non-customary
unstipulated benefit from the borrower. A borrower
may voluntarily return the loan with an additional
amount or in a better quality. This is not only allowed
but is recommended. Abu Hurayrah quoted the
Prophet (#) as saying:

AWy (.ii.a\ (.fju 3;»

“The best amongst you is the one who pays
the rights of others generously.” (al-Qurtubi,
1967).

There are also other narrations that support the
legality of unstipulated benefit to the lender. Aba Rafi
reported:

Q/T
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Allah’s Messenger (#) took from a man a
young camel (below six years) as a loan.
Then the camels of sadaqah were brought
to him. He ordered Abu Rafi‘ to return a
young camel to that person [as a return of
the loan]. Aba Rafi‘ came back to him and
said, “T did not find among them anything
but better camels, above the age of six.” The
Holy Prophet (#) said, “Give one to him
for the best men are those who are best
in paying off the debt” (Muslim, 1967, no.
4192).

Jabir ibn Abdullah reported:
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The Prophet (#) “paid me the debt he owed
me and gave me an extra amount” (al-
Bukhari, 1981, no. 2264; Muslim, 1967, no.
715).
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Abu Hurayrah reported: A man demanded
his debts from Allah’s Apostle in such a rude
manner that the companions of the Prophet
intended to harm him, but the Prophet said,
“Leave him for, no doubt, a creditor has the
right to demand his right. Buy a camel and
give it to him.” They said, “What is available
is older than the camel he demands.” The
Prophet said, “Buy it and give it to him, for
the best among you are those who repay
their debts handsomely” (al-Bukhari, 1981,
no. 2260; Muslim, 1967, no. 1601).

Based on these hadith, there is a consensus among
jurists on the permissibility of unstipulated benefits to
the lender. This is in line with the benevolence that the
Prophet (#) encouraged strongly.
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Although Muslim jurists agreed on the permissibility
of an unstipulated benefit to the lender, there are still
some juristic opinions that ruled on its prohibition in
certain situations (al-Shirbini, 2003; Ibn ‘Abidin, 1987;
Ibn Qudamah, 1404 AH). For instance, the Malikis
ruled that it is prohibited for a lender to receive gifts
from a frequent borrower. The Hanbalis argued for the
prohibition of any form of gift prior to the settlement
of the loan unless the lender returns the gift by
another gift or deducts it from the loan, or when there
is a longstanding habit of exchanging gifts between
the lender and the borrower prior to the loan contract.
Moreover, there are many narrations from the
generation of the Salaf that reflect their strictness in the
issue of getting any extra benefit from the borrower,
to the extent that they prohibited the borrower from
receiving the lender as a guest. However, this rigidity
can be explained as a precaution taken by the Salaf
to prevent the lender from receiving any benefit from
the loan, or that it is directed only to the cases where
there is a custom allowing the lender to receive some
type of benefit from the loan, or where there is a prior
agreement allowing the lender to benefit from the loan
(Ibn ‘Abidin, 1987; al-Dasiqi, 1900; al-Nawawi, 1992;
Ibn Qudamah, 1404 AH).

According to the Shafiis and Hanbalis, it is not
discouraged to give a loan to a person who is known to
be benevolent in settling his loans. They argue that the
Prophet (#) was known to be benevolent in settling his
loans. Thus, it is not logical to discourage people from
lending to a person who follows the example of the
Prophet (i) in settling his loans. In fact, such a person
should be given priority over others because he is from
the best of people (Ibn Qudamah, 1404 AH). However,
the lender should purify his intention so that he will
be driven by the desire to help the borrower and not
by the expected benefit that he will receive later on.
As for the benefit that the lender will receive from the
borrower, it is strongly advised that he refrains from
taking it or that he follows the example of the Salaf by
giving it as charity.

every loan which provides
a conditional benefit to the
lender is considered usury

Thus, we can limit the abovementioned legal rule by
modifying it to mean that every loan which provides
a conditional benefit to the lender is considered usury.
The Shari‘ah has allowed the borrower to pay the
lender an excess over the loan amount if the excess

is not stipulated in the loan contract. It shows us that
prohibiting the lender from receiving a benefit from
the borrower was to protect the right of the borrower
rather than to prohibit the benefit itself that the lender
receives from the borrower. Otherwise the borrower
would be prohibited from paying something extra to
the lender even if it was in the form of a gift. Thus, it
should not be understood that it is prohibited for the
lender to benefit from the loan if that benefit will not
harm the borrower, and this is the understanding of
the Hanbalis. Based on it, they allowed the lender to
specify a place for the settlement of the loan if doing
that will not result in harming the borrower by, for
example, making him incur extra cost.

Ibn Qudamah in the following text clearly allows the
lender to receive a benefit which will not harm the
borrower. He says:

Ahmad stated that requiring suftajah
(settling a loan in a different country) is
not allowed in a loan contract. However, it
was narrated that he allowed it because he
considered it as a benefit for both the lender
and the borrower. ‘Ata’ said: Ibn al-Zubayr
used to borrow silver dirhams from certain
people in Makkah, and then he would inform
Mus‘ab ibn al-Zubayr, who was in Iraq,
about the loan that he had taken, and the
lenders would then take their money from
Mus‘ab in Iraq. Ibn ‘Abbas was asked about
this, and he did not see anything wrong in
it. It was also narrated that ‘Ali (<) was
asked about something similar and, just like
Ibn ‘Abbas, he did not see anything wrong
in it. Other scholars who allowed it include
Ibn Sirin, and al-Nakha1. Qadi Abu Ya‘la
mentioned that it is allowed for a guardian
to loan the money of an orphan under his
care in another country in order to avoid
the dangers of travelling on the road. The
correct opinion is to allow such a practice
because both parties will benefit from it
and neither of them will be harmed. The
Shari‘ah does not forbid benefits which do
not cause harm. In fact the Shari‘ah permits
such benefits. In addition there is no clear
text that prohibits the above-mentioned
condition. Thus, it should be permitted (Ibn
Qudamah, 1404 AH, vol. 4, pp. 390-391).

Thus we can further limit the legal rule regarding
loans by modifying it so that it becomes “Every
loan which results in a conditional benefit that will
harm the borrower is considered usury” Perhaps



the understanding that the lender cannot gain any
benefit from giving someone a loan, even if it does
not harm the borrower, is due to the extreme caution
that is taken when dealing with the issue of usury. The
concept of a benevolent loan in which the lender does
not expect any benefit or gratitude from the borrower
can be gleaned from this verse:
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“If you loan to Allah a beautiful loan, He will
double it to your [credit], and He will grant
you Forgiveness: for Allah is most Ready to
appreciate [service], Most Forbearing” (al-
Qur’an, 64:17).

Some might have interpreted this verse to mean that
a loan cannot be benevolent (hasan) if it benefits the
lender in any way. However, lending to Allah (%)
is different from lending to people. The meaning of
lending to Allah (#) is to have a pure intention while
giving charity (sadaqah) and not expecting anything
except reward from Allah (%), and this is a condition
for receiving a multiplied reward and forgiveness (al-
Qurtubi, 1967). In contrast, it is not prohibited for the
lender to receive any reward or gratitude from the
borrower if it is voluntarily provided by the latter or
it does not cause any harm or financial cost to him.
For example, ‘Umar («:) did not sit under the shade
of a house mortgaged to him because in his opinion
it amounted to deriving benefit from the mortgaged
house. However, he did so because of his piety and not
because he was under any obligation to do so.

in cases of loan it is possible
that the borrower may
voluntarily return an
additional amount to the
lender while in an exchange
of money for money any
inequality, even if it is not
stipulated in the contract by
any of the parties, is prohibited

It is important to highlight that the absence of
gratuitous intention on the part of the lender does
not alter the gratuitous nature of the loan contract
into an exchange contract and thus subject it to the
application of riba in sale. It is due to the fact that
riba in a loan differs in its legal rulings from riba in

a sale. For instance, in cases of loan it is possible that
the borrower may voluntarily return an additional
amount to the lender while in an exchange of money
for money any inequality, even if it is not stipulated in
the contract by any of the parties, is prohibited.

Combining a Sale with a Loan (Salaf)

Linguistically, salaf means loan. Technically, it has two
meanings: loan and salam.’ Salafin this context refers
to the first meaning. The prohibition of combining
a sale contract with a loan is stated in the hadith
narrated by ‘Amr ibn Shu‘ayb who narrated from his
father (Shu‘ayb) who narrated from his father (‘Amr’s
grandfather) that Prophet Mohammed (#&) said:

N T RISRN s Sl 44 Yy
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“A loan combined with a sale is not lawful;
nor is a sale with two added conditions; nor
is profit from something for which one takes
no liability; nor is a sale of [a specific item]
one does not possess.” (Abt Dawuad, 1950,
hadith no. 3504; al-Tirmidhi, 1999, hadith
no. 1234; al-Nasa’1, 1991, hadith no. 6204; Ibn
Hanbal, 1983, hadith no. 6689; al-Daraqutni,
1996, hadith no. 3054; al-Bayhaqi, 1414 AH,
hadith no. 10189) .

Giving a loan on the condition that a contract of sale
be concluded with it could be a way to charge usury by
the lender who will benefit from his loan at the expense
of the borrower. This type of composite transaction
may take two forms.

In its first form a prospective lender asks the borrower
to sell him, for example, his car for a certain price. The
lender would say, “T will lend you RM 10,000 on the
condition that you sell me your car for RM 20,000, a
price which is lower than the market price. The same
prohibition is applicable to any commutative contract
when combined with a loan; for example, a lender
stipulating that a loan can only be provided if the
borrower leases him an asset for a price lower than
the market price, or leases from the lender an asset
for a price higher than the market price; or it could be
that the lender stipulates that a loan can be provided
only if the borrower contracts from him the service of
safekeeping of valuable items for a fee.

The reason for the prohibition of combining a loan
and a commutative contract is the benefit that a
creditor may derive from the loan at the expense of
the borrower. By stipulating a sale contract he can
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compel the prospective borrower to sell a certain
commodity for a price lower than its market value or
to buy from the lender a commodity for a price higher
than the market price. It is also possible that the
lender stipulates that the borrower purchases a certain
property which the latter does not need. The same may
also be applicable to a currency exchange contract; the
lender will stipulate an exchange rate that suits him.
For instance, a lender provides a loan in dollars and
stipulates that the borrower should purchase ringgits
from him at an exchange rate which he dictates. There
is a consensus among Muslim jurists that all these
forms and the like are prohibited as they amount to
tricks that enable the creditor to indirectly charge the
prohibited usury.

The second form takes place when a person stipulates
a loan contract while concluding a sale contract. For
example, one person would say to another, “T will sell
you my car at the market price on the condition that
you lend me an amount of money” Muslim jurists
prohibited this form of transaction. The Hanafis
justified the prohibition of stipulating a loan when
arranging for a contract of sale by saying that such a
condition is not required by the contract and can benefit
only one of the contracting parties. The Hanbalis were
of similar view when they justified the prohibition by
saying that stipulating a loan when selling something
is an example of stipulating one contract in another
contract, and thus the transaction will contain two
contracts in one contract, a practice that the Prophet
(%) prohibited.

Imam al-Shafic has given a different reason for
the prohibition that deserves much pondering and
consideration. This is because al-Shafi‘i did not justify
the prohibition of such an arrangement because it
contains a condition which is not required by the
contract or because it consists of two contracts, as
the Hanafis and Hanbalis stated. Rather, he justified
the prohibition due to the existence of ambiguity. He
argued that stipulating a loan when concluding a sale
will create an ambiguity in the price. This is because the
seller would take the benefit of the loan into account
while fixing the price of the commodity. However, the
benefit from the loan is not certain as the borrower has
to settle the loan upon demand by the lender. Since the
benefit from the loan is not certain, consequently the
price of the commodity is not known. Therefore such a
sale is prohibited (al-Marghinani, 1980; Ibn Qudamabh,
1994; Ibn Qudamah, 1404 AH; al-Shafii, 1393 AH).
According to al-Shafi, the seller did not agree to sell
his commodity unless the buyer gave him a specific
price for it plus a loan to be given to him. This means
that the value of the commodity has become the
combined total of both the price and the loan. And

since the lender can demand the settlement of his loan
at any time, it creates an ambiguity in the total price,
which is the specified price and the economic benefit
that the seller will gain from the loan that he requested
from the buyer. The reason for such an ambiguity is the
fact that the economic benefit of the loan is unknown
or it might not even exist at all, due to the right of the
lender to take back his loan any time he wants. This
leads to the creation of ambiguity in the total price of
the commodity, which renders the sale invalid. Imam
al-Shafi‘i said in his book al-Umm:

The prohibited arrangement of having a
contract of sale with a loan contract is best
illustrated when a seller says to a buyer, “I
will sell you this commodity at a certain
price on the condition that you give me
a specific amount of loan” The reason for
such a prohibition is related to the legal
rule of loans, which stipulates that any loan
can be requested by the lender at any time
he desires. Thus, if such a sale is allowed,
it would have both a known and unknown
price, and such sales are totally prohibited
because valid sales cannot be implemented
unless the price is known (al-Shafii, 1393
AH, vol. 3, p. 76).

In conclusion, Imam al-Shafii, who prohibited the
previously mentioned first form due to the existence
of usury, realized that there is no usury in the second
form, which led him to prohibit it due to the existence
of ambiguity in the total price.

The Hanafis and Hanbalis also did not see any kind of
usury in the second form. However, they prohibited
it based on the fact that it consists of two contracts in
a single contract. On the other hand, Imam al-Shafii
prohibited it not because it consists of two contracts
in a single contract but because of the existence of
ambiguity in the total price. This means that the
purpose behind the prohibition of having a sale and
a loan in the same contract is to prevent any form
of trickery or cheating to gain usury by increasing
the price of the commodity or decreasing it, and not
because the contract consists of two sub-contracts.
Some Muslim jurists seemed uncertain in the matter
of two contracts in one; when they were able to justify
the prohibition because of the existence of usury, they
used such justification; and when they could not rely
on such justification, they would prohibit it based on
the apparent structure of having two contracts in one
contract. This means that there is uncertainty in using
the latter justification as a reason for the prohibition of
such contracts.



The Hanafis and Hanbalis also
did not see any kind of usury in
the second form. However, they
prohibited it based on the fact
that it consists of two contracts
in a single contract. On the other
hand, Imam al-Shafi‘i prohibited
it not because it consists of two
contracts in a single contract
but because of the existence of
ambiguity in the total price

Two Sales in One Sale

Another related issue is the prohibition of a sale
contract that comprises two sales. The following
discussion is devoted to the prohibition of two sales
in one sale in particular and the prohibition of two
contracts in one contract in general. Aba Hurayrah
said, “The Prophet (%) prohibited having two sales in
one sale” (al-Bayhaqi, 1414 AH, hadith no. 10651).
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Abu Hurayrah also quoted the Prophet (&) as saying:
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“Whoever contracts two sales in one sale,
he will have either the lesser of the two
prices or usury” (Abt Dawud, 1950, hadith
no. 3461; al-Bayhaqi, 1414 AH, hadith no.
10651)

Ibn Mas‘ud said:
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“Prophet Muhammad (#) prohibited having
two transactions in one transaction” (Ibn
Hanbal, 1983, hadith no. 3783).

The first hadith of Aba Hurayrah was authenticated
by al-Tirmidhi who said, “This hadith is sound and
authentic” (al-Tirmidhi, 1999). As for the second
hadith of Abu Hurayrah, al-Hafiz al-Mundhiri said

in Mukhtasar al-Sunan, “In its chain of narrators is
Muhammad ibn ‘Amr ibn ‘Algamah, and more than
one has doubted his credibility” Al-Shawkani said
something similar (al-Shawkani, 1419 AH, hadith no.
2179). As for the third hadith, it was narrated by ‘Abd
al-Rahman ibn ‘Abd Allah ibn Mas‘id from his father,
and there is a doubt about whether ‘Abd al-Rahman
heard hadiths from his father, as the son mentioned
that his father died when he was six years old. Hafiz
Ibn Hajar mentioned the hadith in Talkhis al-Habir,
and did not comment on it (al-“‘Asqalani, 1986). Al-
Haythami said in Majma“ al-Zawa‘id, “The transmitters
relied on by Ahmad in this hadith are all acceptable
authorities” (al-Haythami, 1414 AH, hadith no. 6382 —
6384; Ibn Hanbal, 1983). Thus the texts that mentioned
the prohibition of having two sales in one sale are
accepted in general.

The Meaning of Two Sales in One Sale

There are many explanations about the meaning of
having two sales in one sale; some of them are as
follows:

(1)  The seller will mention two different prices
for one commodity—either because of the
differences in the characteristics of the price
itself or because one price is paid in cash and the
other in instalments—and the parties separate
before agreeing on a specific price or mode of
payment. For instance, a seller says, “I will sell
you this commodity for ten broken dirhams
or nine perfect dirhams” (Ibn Qudamah, 1404
AH); or a seller says, “I will sell you my house
for 1000 cash or 2000 in instalments.” This is
the explanation of Imam al-Shafi‘i (al-San‘ani,
1998, hadith no. 752; Ibn al-‘Arabi, 1995). It also
happens if the seller offers a buyer more than
one commodity for sale at the same time; for
instance, when a seller says, “I will sell you this
book for 100 or this pencil for 10”

(2)  One of the parties involved in the transaction
stipulates that the other party shall enter into
another transaction that will benefit him, such
as a loan contract or currency exchange or
lease. For example, a seller says, “T will sell you
this house on the condition that you will lend
me 1000 dinars.” This is another interpretation
by Imam al-Shafi‘i (al-Shirbini, 2003; al-San‘ani,
1998).

(3)  Asellersays, “Iwill sell you a certain commodity
for 100, and you can pay the price in instalments
for a period of one year; however, you have
to sell it back to me at a price of 80 in cash”
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This is what Ibn al-Qayyim thought to be the
preponderant interpretation (Ibn al-Qayyim,
1415 AH). Or the seller would say, “T will sell
you a certain commodity at 80 in cash on the
condition that I have to buy it back from you for
100 in instalments”

(4) A seller sells someone, for example, 10 tons of
wheat on the condition that he has to pay the
price in instalments for a period of one year,
and when the time of full settlement comes the
buyer says, “Sell me the wheat that I owe you for
the price of 15 tons of wheat with the condition
that you delay the payment for another year”
(Prolong the period of instalments and I will
increase the price).

(5) A seller says, “I hereby sell you a certain
commodity for 10 dinars on the condition
that you give me its equal value in dirhams”
It means the sale contract will include another
contract for currency exchange. Thus, it will be
two contracts in one contract. This form of two
transactions in one transaction was suggested
by al-Shafii, Aba Hanifah, Ahmad, Ishaq, and
Abu Thawr (Ibn al-‘Arabi, 1995).

Juristic Opinions on Two Sales in One Sale

We mentioned previously the different possible
meanings of having two transactions in one transaction,
and perhaps the most suitable of these meanings is
the one in which a seller will give two different prices
for one commodity. This is because this meaning is in
line with the hadith of the Prophet Muhammad (#2) in
which he said:
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“Whoever has contracted two sales in one
sale, he will have either the lesser of the two
prices or usury” (Aba Dawud, 1950, hadith
no. 3463).

The text of the hadith implies the existence of two
different prices for one sold item. For instance, a seller
says, “I will sell you my house for RM 100,000 cash
or 200,000 in instalments,” and then they separate
without agreeing on one of the two prices. This was
prohibited by the majority of Muslim jurists because
of the ambiguity surrounding the price of the house.
However, the Malikis prohibited it for a different
reason: the possibility of receiving usury if the contract
is binding. They explained their opinion by saying that
a buyer might choose buying the house for one of the
two prices, and then he might change his mind and

decide to buy the house at the other price. In this case
he would be considered to have sold one of the two
prices for the other price. It is because when the buyer
has decided to buy the house at one of the two prices
on offer, it is as if he has possessed the commodity
according to that price; and then when he chose to buy
the house at the other price, it is as if he has substituted
the price based on paying cash for the price based
on paying instalments, or vice versa. This exchange
between the two prices is considered usury. However,
if the choice was given to the buyer without obliging
him to conclude the sale of the house, then there will
be no possibility of usury, because the contract itself
is not binding, which means that there would be no
consequences on the buyer if he decided to change
from one price to the other since the implementation
of the contract is not mandatory for the buyer (Ibn
Rushd, 2003). This opinion of the Malikis is extreme in
its nature. However, not all the Malikis endorse it. For
example, Ibn Juzay’ of the Maliki School has supported
the interpretation of the majority of Muslim jurists
that the prohibition of two sales in one is due to the
ambiguity surrounding the price and not because of
the possibility of receiving usury (Ibn Juzay’, 1989;
Abu Zayd, 2004).

the prohibition of two sales
in one is due to the ambiguity
surrounding the price and not
because of the possibility of
receiving usury

There is also a possibility that the meaning of having
two sales in one sale might be the third explanation that
was mentioned earlier, in which a seller says, “T will
sell you a certain commodity at RM 100, and you can
pay the price in instalments for a period of one year;
however, you have to sell it back to me at a price of RM
80 in cash. This is what the majority of Muslim jurists
call an ‘inah sale, or what the Malikis call buyu“ al-ajal.
Moreover, there is also the possibility of interpreting
the concept of having two sales in one sale according
to the fourth explanation that was mentioned earlier,
which would be similar to the usury that was practiced
during the pre-Islamic period (Abozaid, 2004).

Based on the above information, the majority of
Muslim jurists do not interpret the prohibition of two
contracts in a single contract as applying to every
transaction involving two transactions. There are,
however, some jurists such as al-Shafii who did uphold



the more literal view that the prohibition covers all
combined contracts. The implication of this latter view
is that there is no logical reason for the prohibition of
having two contracts in a single contract, which is a
problematic assertion in mu‘amalat issues. We hold the
view that the prohibition of combining two sales in one
sale does have discernible reasons: it applies to cases
where the combination leads to ambiguity regarding
the price and to cases where the combination is used
to circumvent the prohibition of riba or leads to riba
irrespective of intent.

However, if there is no attempt to charge usury directly
or indirectly, and there is no ambiguity or risk or harm
that may affect one of the two contracting parties,
then there is no reason to understand and interpret
the prohibition of two contracts in one contract in
an absolute and general way. This interpretation is
strengthened by the scholarly consensus that it is
permissible to require a mortgage or guarantee in a
loan or sale contract, which provides an indisputable
exception to the general wording of the prohibition.

Moreover, the nature of today’s transactions requires
contracts to be connected with other contracts and
dependent on one another. Thus, adopting the opinion
which prohibits combined contracts in general will
cause unnecessary hardship without the existence of a
clear text that supports such a prohibition.

the nature of today’s
transactions requires contracts
to be connected with other
contracts and dependent on
one another. Thus, adopting
the opinion which prohibits
combined contracts in general
will cause unnecessary
hardship without the existence
of a clear text that supports
such a prohibition
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AN ANALYSIS OF THE RELATED ISSUES AND TRANSACTIONS

1. Stipulating Compensation for Inflation
when Providing a Loan

Some Muslim jurists were of the opinion that
depreciation of currencies could happen with regard
to fulis. Fulis comprised a currency with weak
purchasing power that was used alongside gold dinars
and silver dirhams. Fuliis were made from base metals
like bronze and iron and were used to buy things of
trivial value. The jurists were of the opinion that the
value of the fuliis could drop as it does not have an
intrinsic value unlike the silver dirhams and the golden
dinars, which have intrinsic value. Currencies that are
now in circulation are comparable to fuliis as in both
cases their values fluctuate. In fact currencies are more
susceptible to inflation, and change of value. Thus,
juristic opinions expressed about fulus are equally
applicable to currencies. The following is a discussion
of the juristic opinions on this issue.

The majority of Muslim jurists are of the opinion that
changes in the value of a currency do not affect the
amount of the loan itself. Accordingly, the borrower is
obliged to pay the exact amount taken from the lender
regardless of the changes that later affect the value of
the currency. Similarly, if the loan was a certain amount
of wheat, and it happened that its price decreased or
increased, the borrower is obliged to return the exact
amount of wheat that he borrowed regardless of its
price (Ibn Qudamah, 1404 AH; Ibn ‘Abidin, 1987; al-
Suyuti, 1411 AH).

On the other hand, there are jurists who are of the
opinion that the changes in the value of the currency
decide the amount of money that the borrower has to
pay. As such the borrower has to settle the loan based
on the current value of the currency. This is one of the
two opinions put forward by the prominent Hanafi
jurist Abu Yasuf, and it is the opinion that is generally
followed within the Hanafi School. Ibn ‘Abidin, a
HanafT jurist, states, “I have not come across a Hanafi
who followed the opinion of the Imam,” referring to the
opinion of Abu Hanifah that a loan should be settled
at the exact amount in which it was taken irrespective
of the changes in the purchasing power of its currency
(Ibn ‘Abidin, 1987).* With regards to the time at which
the value of the loan is determined, Abu Yusuf'is of the
view that it is the day the borrower receives the loan
from the lender (Ibn Humam, 1921; Ibn ‘Abidin, 1987,
vol. 6, p. 279).

However, the OIC Figh Academy, which is based in
Jeddah, has stated in its Resolution No. 4 taken in the
year 1409H that any change affecting the value of the
loan’s currency has no effect on the amount of the loan
and that loans must be settled with the exact same
amount of money, regardless of the fluctuations in the
value of the loan’s currency. The Academy reconfirmed
its stance on the matter in another decision issued in
the year 1414H (Resolution no. 42, 1409).°

We would like to argue in favour of the Hanafi opinion
as it protects the right of the lender, especially in
cases of high inflation when the value of a currency
depreciates sharply. The purchasing power of a
currency on the date when the loan takes place may
not be the same as its purchasing power on the date
when the loan is settled. It is not in any way associated
or connected to usury since the value of the paper
currency is only symbolic and subject to fluctuations.
Therefore, a borrower while settling a loan has to
consider the purchasing power of the currency at that
time that the loan was given and its purchasing power
at the time that the loan is settled. Verse 2: 279 of the
Qur’an states that a creditor who repents from usury
is entitled to the return of his “principal” without
interest. The verse further states: “Do no wrong, and
no wrong will be done to you?” It is therefore possible
to argue that a creditor is entitled to the return of his
“principal” in cases of hyper-inflation where the value
of the currency drastically fluctuates.

It is therefore possible to argue
that a creditor is entitled to
the return of his “principal”

in cases of hyper-inflation
where the value of the currency
drastically fluctuates

2. Stipulating a Place for the Settlement of
a Loan

Muslim jurists are of the opinion that a creditor can
exercise his right to demand the loan if he happens
to meet the debtor in a city/country other than the
city/country in which the loan was granted. However,



the lender cannot compel the borrower to settle the
loan if the value of the loan in that country is more
than its value in the country where the loan took
place. For instance, the debtor may not have the same
type of currency in which the loan was borrowed.
Consequently, he may incur extra cost as a result of
fluctuation in the exchange rate. He may have the
same type of money but it is of higher value than the
value of the loan in the country where it was incurred.
The value of the loan is more frequently closely
associated with the place where the loan was granted
(Ibn Qudamah, 1404 AH; al-Nawawi, 1992; al-Buhuti,
1402 AH; Ibn ‘Abidin, 1987).

Muslim jurists used the term
“suftajah” to describe a loan
contract in which a creditor

stipulates another place for its
settlement

However, the issue takes a different dimension when
a creditor stipulates another place for the settlement
of the loan. Muslim jurists used the term “suftajah” to
describe a loan contract in which a creditor stipulates
another place for its settlement. The word suftajah
originates from Persian and was incorporated into
the Arabic language (Ibn ‘Abidin, 1987).° A creditor by
stipulating another city or country for the settlement of
the loan can benefit in two ways. First, he can transfer
the fund from one place to another without taking the
risk usually associated with the physical transfer of a
large sum of money. Second, the creditor can avoid the
payment of fees that he would otherwise have to pay
to transfer his money from one place to another. Is one
or both of these benefits prohibited to the creditor?

The Shafi‘is and Malikis have prohibited any condition
that can benefit the creditor in either of these two
ways. According to them, any condition stipulating
the settlement of loan in a place other than the one
in which the loan is given benefits the creditor and
is prohibited. The Malikis defined suftajah as the
instruction sent by the borrower—upon the order of
the lender—to his representative in a certain country
to settle the loan with the lender in that country (al-
Dastiqi, 1900). The Shafi‘is, who have given a similar
definition to suftajah, also ruled on its prohibition (al-
Shirazi, 1995).

The Hanbalis argue that a lender may benefit from the
loan contract provided this does not harm the borrower.
Accordingly, they argue that it is valid to stipulate the

settlement of loan in another place provided it does
not cause any inconvenience to the debtor and there is
no risk of insecurity (Ibn Qudamah, 1404 AH).

The Hanafis defined suftajah as a loan contract where
a lender stipulates another place for the settlement of
his debt with the intention to transfer his money there
without taking the risk of insecurity normally involved
in such a transfer. Subsequently, the borrower will be
liable and will have to guarantee the settlement of
the loan in the stipulated place. By giving this limited
definition to suftajah without referring to the cost that
the debtor may incur, the Hanafis ruled that it is strongly
disliked to the extent of prohibition (Ibn ‘Abidin, 1987).
The Hanafis have taken a middle ground. They argue
that it is prohibited to stipulate that the borrower
should pay for any cost that involves the settlement
of debt in the designated place. However, as to the
benefit that the creditor may derive by transferring
his money to the designated place without taking the
risk of insecurity, the Hanafis view this condition as
strongly disliked to the extent of prohibition (karahah
tahrim) (Ibn ‘Abidin, 1987). The reason why they have
not ruled on its prohibition could be attributed to the
fact that the benefit of avoiding the risk of insecurity
is not tangible. Furthermore, the existence of this risk
is not certain.

In our opinion the stand of the Hanbalis on suftajah is
preferable. This is because any benefit that the lender
gets without harming or burdening the borrower
should not be prohibited. As for the issue of prohibited
benefit, it is the benefit that can cause harm to the
borrower. This means that the loan which can bring
benefit to the two parties without harming either of
them and which does not contradict any Shari‘ah
principle will not be prohibited, especially when we
know that the Shari‘ah does not prohibit a benefit
which will not harm anyone. Moreover, there is no
clear evidence that prohibits suftajah.

The juristic rule that any loan which provides benefit
to the lender is considered usury is a general rule
which cannot be applied to suftajah. It is permitted
that the borrower may voluntarily return the loan to
the lender with an excess over and above the value
of the loan. This means that the benefit to the lender
per se is not prohibited provided it does not harm the
borrower. It is therefore argued that a lender may
stipulate that the borrower should settle the loan in a
place different from that where the loan was granted.
However, suftajah is prohibited if the condition causes
any harm to the borrower such as travel risk or causes
the borrower to incur extra cost and the lender refuses
to compensate him.
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3. Stipulating a Reciprocal Loan in Order to
Receive a Loan

When a lender stipulates that a borrower can only
receive a loan if he provides a loan to the lender,
either prior to the first loan or at a later date, this
loan is called a reciprocal loan. This raises a number
of questions: Is giving a loan on the condition of
receiving another loan considered a benefit for the
lender, and thus prohibited? Is the possible prohibition
of such a contract due to the fact that it consists of
two contracts? The following are some statements of
the Muslim jurists on a loan made conditional upon
another loan.

Al-Hattab in his book Mawahib al-Jalil stated, “There
is no disagreement that it is not allowed for a person to
lend to another on the condition that the borrower will
lend him money later” (al-Hattab, 1987). In al-Sharh al-
Kabir, al-Dardir said, “[The statement] ‘Lend to me and
I will lend to you, is a loan that will result in a benefit”
(al-Dasugi, 1900). Ibn Qudamah (1404H, vol. 4, p. 211)
stated:

Ifthe lender stipulated in a loan contract that
the borrower should rent him his house or
sell him something or lend him an amount
of money, this contract is prohibited,
because Prophet Muhammad (4) prohibited
a sale and a loan in the same contract. This
is because it is the stipulation of a contract
in a contract just like someone selling his
house on the condition that the buyer sells
his house to him.

Al-Buhiti said:

If a borrower stipulated in a loan contract
that he will give back an amount less than
what he had borrowed, the contract will
be prohibited. This is because the amount
borrowed is not equivalent to the amount
returned; and if either the borrower or the
lender stipulated in the contract of the loan
that one of them should sell or rent or lend
to the other as a condition for receiving
the loan, this contract will be prohibited as
well. This is because it will be that same as
having two transactions in one transaction,
which is prohibited” (al-Buhuti, 1402 AH).

Also, al-Bujayrami (n.d., vol. 2, p. 356) stated in his
commentary that giving a loan on the condition of
receiving another loan will result in a benefit for the
lender and is prohibited.

As discussed, some jurists argued for the prohibition
of a reciprocal loan on the grounds that it amounts to
gaining benefit from a loan while others argue that it
is because it consists of two contracts in one contract.
Thus, our discussion of the legality of reciprocal loans
will be limited to these two main issues. Those who
argue for the prohibition of a reciprocal loan view it as
a form of benefit to the creditor. They argue based on
the hadith that states:
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“Any loan which results in a benefit is
considered usury.’

since giving a loan with the
condition of receiving another
loan from the borrower will
cause harm to him, such a
condition is not allowed

It is also possible to examine this issue from the
borrower’s perspective. Does a reciprocal loan where a
loan is provided on the condition of receiving another
loan harm the borrower? If a lender stipulates in the
loan contract that the borrower must lend him a loan,
it will cause harm to the borrower. It will oblige the
borrower to give away money that is in his possession
to another; and by doing that he will not be able to
benefit from that money. Thus, a lender has no right
to stipulate that the borrower should lend him another
loan, so that he can get compensation for the economic
loss that results from not being able to use the money
of the loan throughout the loan period. It is due to the
fact that giving a loan to another is a form of donation.
Therefore, the extent to which a lender can benefit from
his loan is restricted as it should not cause harm to the
borrower. And since giving a loan with the condition
of receiving another loan from the borrower will cause
harm to him, such a condition is not allowed. In short,
the lender cannot give a loan with the condition that
he must receive one from the borrower to compensate
for his economic loss. This is because such a condition
will cause harm to the borrower even if he is not going
to pay an extra amount of money to the lender. If such
a condition is prohibited, then there is all the more
reason to prohibit giving a loan with the condition of
receiving one to acquire economic gain. That is because
it will cause greater harm to the borrower.



Reciprocal Loans in Different Currencies

This type of a reciprocal loan involves two different
types of currencies. For example, an individual might
possess an amount of a certain currency but be in need
of an amount of another currency that is available
with another individual, and the latter is in need of
the currency which the former has. Both of them
feel, due to unfavourable exchange rates, that it is not
preferable to convert the currencies they have with
the currency that they need. Subsequently, they can
enter into reciprocal loans in different currencies. At
the time of settlement each side will get back the loan
in the same currency in which they provided the loan.
This arrangement is mutually beneficial as both parties
have managed to avoid conversion of their currencies
(al-Lihyani, 2002; al-Masri, 1987). The purpose behind
providing a loan on the condition of receiving another
loan in a different currency is not to borrow money but
the need of each party to obtain money in a different
currency. Accordingly, the issue of harm to the
borrower does not arise provided the value of the two
loans remains equal. If the value of one of the two loans
is higher or one of the two loans is given for a longer
period of time, the transaction is not allowed. For
example, if one Malaysian ringgit is equal to fourteen
Syrian liras, and two traders agree to borrow money
from each other in ringgits and liras, a transaction
where one of them lends the other RM 1000 for one
year on the condition that he receives SL 20,000 for a
similar period of time, is not permitted. In this case the
lender of RM 1000 will benefit as he would receive an
extra loan of SL 6,000. Thus, providing reciprocal loans
in different currencies is allowed if the purpose of the
parties is to avoid the exchange of their currencies and
when both loans are of equal value.

Reciprocal Loans among Members of a
Society (Jam‘iyah)

The idea of a mutual loan society is based on an
agreement among members of a group to contribute a
certain amount of money on specific periodical dates.
The combined amount in each period is given to a
member of the group on a rotation basis. The rotation
takes place in accordance with an agreed upon list
or in accordance with the result of a draw conducted
by them, or in accordance with the pressing needs of
the members. The contractual relationship between
members of the group is based on a loan contract. A
member lends a certain amount of money to other
members and in turn he receives loans from other
members. Consequently, the loan he provides is on
the condition that other members of the group will
provide him a loan. For instance, in a society of four

members where each member lends RM 1000 monthly,
the first member will receive a loan of RM 3000. He is
a borrower from the other three members. The second
member will also receive RM 3000. However, of this
amount, RM 1,000 comes to him as the settlement of
the loan paid by the first member whereas RM 2,000 is
given to him as a loan by the third and fourth members.
The third member will also receive RM 3,000, of which
RM 2,000 would be the settlement of the loans by the
first and second members and RM 1,000 would be a
loan given to him by the fourth member. The fourth
member will receive RM 3000, which is the settlement
of the loans by the first, second and third members of
the society. Thus, the first member is a borrower to all
other members while the fourth member is a lender
to all of them. The second member is a lender to the
first member and a borrower from the third and fourth
members while the third member is a lender to the
first and second members and a borrower from the
fourth member. Every member is a lender to those who
preceded him, and a borrower from those who followed
him. Members may agree to continue the rotation for
another complete cycle with a different order.

Although this arrangement is based on a loan contract,
the purpose behind the idea is not to lend and borrow
money. Such societies enable members to periodically
receive cash which they can subsequently utilise for
investment purposes and other needs. Societies also
force the members to periodically save a portion of
their income and to receive by rotation an amount of
money which is the total sum of their savings for a
certain period. Moreover, the arrangement of societies
is different from conditional reciprocal loans in two
ways. First, in a society a member provides a loan to
another not on the condition that the borrower should
give him a reciprocal loan but on the condition that the
other members should provide him with a loan. The
condition is not imposed on the borrower and it does
not cause him any financial loss. Second, the lenders
in each stage do not get any benefit from the loan they
provide to the borrowers. The borrowers too are not
harmed in any way as they only settle their loans. In
his commentary al-Qalyubi has stated “The principle
of one woman taking a specific amount of money from
each member of a group of women every Friday or
every month, and then giving it to one member of the
group, and repeating the cycle until every woman of
the group gets the same amount, is permissible, as the
Iraqi jurists said” (al-Qalyabi, 321). The idea is based
on social solidarity and mutual cooperation. However,
if the members are dissatisfied with the arrangement
and the elements of mutual cooperation and social
solidarity disappear, then the arrangement should be
discontinued.
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4. Providing a Loan and Stipulating a Sale

Giving a loan through a transaction—which was
mentioned by later Hanafis—refers to a sale contract
between a prospective lender and a borrower in which
a certain item is sold for a price higher than its market
price without stipulating this sale as a condition
for the subsequent contract of loan. Ibn Qudamah
compiled a summary of statements of Muslim jurists
concerning the legal rule of increasing the price of a
certain item for the purpose of giving a loan, whether
the sale transaction takes place prior or after the loan.
He states that in matters of religion all types of tricks
(hiyal) are prohibited. According to him, it is a trick if
a permissible contract is concluded with the intention
of committing a sin such as committing an act which is
prohibited by Allah (#), or desecrating His commands,
or omitting an obligation, or depriving a person from
his right. He next cited several examples of tricks.
His last example concerns giving a loan to someone
and then selling him a commodity at a price higher
than its real value, or buying from him a commodity
at a price less than its real value as a way to receive a
compensation for the loan he has provided. He then
concluded that it is a trick and is prohibited, and this is
the opinion of Malik. On the other hand, Abt Hanifah
and al-Shafi‘i said that everything of this kind is valid
provided that it is not mentioned in the loan contract
(Ibn Qudamah, 1404 AH).

In fact, the Hanafis and Shafi‘is regard both contracts
of loan and sale as valid. Their position is not surprising
because, according to them, the validity of a contract
is judged based on its apparent form, and in form both
contracts are proper and remain separate as there is
no condition that connected the contract of sale with
the loan and vice versa. This is the stand taken by the
later Hanafis, but it does not necessarily mean that the
opinion is generally accepted in the School. In order
to elaborate we will discuss the two forms which this
transaction can take.

The first form is when a sale takes place prior to
advancing a loan. For instance, a person sells a car
valued at RM 10,000 for a price of RM 15,000 and then
provides the purchaser with a loan of RM 35,000. In
this case, the purchaser-cum-borrower owes the
lender a total of RM 50,000. However, he received RM
45,000 only, comprised of RM 35,000 as a loan and RM
10,000, which is the actual value of the car. Such a deal
was permitted by some later Hanafi scholars such as
al-Khassaf, Muhammad ibn Muslimah, the Imam of
Balkh, and Shams al-A’immah al-Halwani. However,
all of their contemporaries prohibited it. They justified
their prohibition by saying that it is a loan that creates
a benefit to the lender. This is because the borrower

would not have bought the overpriced car had it not
been for the loan. Therefore, this loan brought about a
monetary benefit to the seller-cum-lender, which is the
difference between the actual value of the car and the
price for which it was sold, which in this case is RM
5,000. However, al-Halwani defended his stance on a
technical basis by arguing that the benefit to the lender
did not come from the loan but from the sale. There
are also those who argued that this arrangement is
prohibited if the sale and loan contracts are concluded
at the same meeting as this would provide the lender
with a benefit.

The second form is when the sale takes place after the
loan contract. In this case the financial consequences
will be identical to the first type. This means that the
purchaser-cum-borrower will owe the lender a total
of RM 50,000, and the seller-cum-lender will receive
a monetary benefit of RM 5,000, which he could not
have gained had it not been for the loan he provided
to the purchaser-cum-borrower. Al-Karkhi argued for
the permissibility of such a transaction. However, al-
Halwani argued for its prohibition. He contended that
the borrower may think that by refusing to purchase
the item from the lender the latter may immediately
demand the settlement of his loan (Ibn ‘Abidin, 1987).

It seems that during the period when this type of
transaction was concluded the difference between the
actual value of the sold item and the price for which it
was sold to the borrower was substantial. This led some
scholars to issue a religious decree (fatwa) which was
supported by a decree by the ruler that required that
the profit gained from the contract of sale should not
exceed 1/20 or 5% of the total amount of the loan given
to the purchaser-cum-borrower. Another religious
decree permitted a profit ratio not exceeding 3/20 or
15% of the total amount of the loan. For example, if
a person lends another 100 dinars, then the profit he
gains from the sale of an item to the borrower must
not exceed the true value of that item by more than
5 dinars according to the first decree, and must not
exceed it by more than 15 dinars according to the
second decree. Any seller-cum-lender who violated
these profit ratios was subjected to ta‘zir punishment
and imprisoned until he repented and showed regret
for his his action (Ibn ‘Abidin, 1987).

These decrees, however, are not representatives of
the general stand within the Hanafi School. In fact,
they are based on juristic opinions of later Hanafis
which were opposed by most of their contemporaries.
Moreover, what we mentioned earlier about the benefit
that the lender receives from such loans is a proof that
such loans are unlawful, and there is no difference if
the loan took place before or after the sale as long as



the fulfillment of one is a condition for the execution
of the other. A condition may not necessarily be
expressly stipulated and written, but the parties may
agree upon it, or it is implicitly understood. As the
Hanafis themselves say:
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“What is known customarily is just like
what is stipulated explicitly in the contract”
(Ibn ‘Abidin, 1987).

It is therefore argued that such a decree (fatwa) is not
valid. Furthermore, what points to the invalidity of
such decrees is the fact that it required those scholars
who issued it to set ratios for permissible profit margins
gained from the sale that takes place before or after the
loan is given to the buyer-cum-borrower. This meant
that the scholars have opened a back door for people
to use these decrees as a pretext to increase the margin
of profit gained from the sale. In addition, the decrees
which were issued later to define the permissible profit
margins were not a practical remedy at all due to the
fact that there was a need to issue an order from the
ruler himself to guarantee the enforcement of such
decrees, which meant that people at that time did
not follow such decrees. Instead they chose to adopt
a previous decree which did not limit the margin of
profit, as greed does not know any limit.

A not uncommon practice nowadays in some societies
is that a trader lends a farmer an amount of money to
help him with his farming activities on the condition
that the farmer sells to him the crops at a lower price
or at the market price upon harvesting. The lender
benefits as he has ensured the supply of the crops
that are essential for his trade, especially if the type
of the crop is of a certain quality which will be less
available in the market. This practice is prohibited if
we adopt the opinion that prohibits any transaction
that contains two contracts or if we prohibit any
form of transaction that consists of a sale and a loan.
However, if we consider what we regarded earlier as
the preponderant view, which does not prohibit such
transactions merely because it has both a sale and a
loan but because of the negative consequences such
as usury or exploiting the borrower that might come
out of joining both contracts in a single transaction,
then there is no harm in this issue. To make sure that
usury or exploitation will not take place, the following
conditions must be met:

(1)  The two parties must not decide on a price for
the crop before the arrival of its season. This is
because the price of the crop might go up, which

will harm the farmer and benefit the trader in
this particular form of transaction. In other
words, there should not be a sale transaction but
a promise to sell the commodity at the market
price.

(2) The way the trader treats the farmer should
not be different from the way he treats other
farmers who did not receive a loan from him
with regards to the price of purchase or the
method of payment for any product that the
trader is selling to the farmers.

(3)  The selling of the crop by the farmer to the
trader should not lead to an increase in the cost
for the farmer or the loss of a bigger profit that
was available to him.

With these three conditions, usury and exploitation
will not take place, and no reason for the prohibition
of such transaction will remain except for the fact
that the transaction will contain a loan with a sale, for
those who believe in such justification. And we have
mentioned earlier, we do not consider such justification
warranted. Moreover, we have stated earlier the
opinion of the Hanbalis which permits the lender to
benefit from loan if it does not harm the borrower.

In this case there is no harm to the borrower. It does
not matter to him whether he sells the commodity to
trader A or B as long as they offer the same market
price. Thus, in this case having a loan with a sale will
benefit both parties without inflicting harm on either
of them. And since this is the case, the Shari‘ah will not
prohibit a benefit that will be realized by both parties.
Based on these conditions, the arrangement is also
different from a salam sale. Under this arrangement,
the commodity price is not decided in advance but
would be determined at the time of delivery, and the
farmer is free to sell to others if they offer a higher
price.

Based on these conditions, the
arrangement is also different
from a salam sale. Under this
arrangement, the commodity
price is not decided in advance
but would be determined at
the time of delivery, and the
farmer is free to sell to others
if they offer a higher price
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5. Providing a Loan and Stipulating a
Mortgage

It is permissible for the creditor to require the debtor
to provide a mortgage or a guarantor in order to
strengthen the claim of debt and to guarantee its
payment. The Qur’an has referred to the permissibility
of taking a pledge in the following verse:

b 5 s e e 20
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If you are on a journey, and cannot find a
scribe, a pledge with possession (may serve
the purpose) (al-Qur’an, 2:283).

However, the pledge taken must be for a loan for
which the pledge is stipulated. There should not be any
stipulation in the loan contract that would require that
the pledge, guarantee or collateral should be extended
to cover preceding debts. That would mean that the
lender has benefitted from the present loan by using
it to require collateral for a previous loan. Al-Nawaw1i
considered it similar to a stipulation that would
enhance the quality of the loan whereby the lender
stipulates that the borrower must settle the loan in a
type of money of better quality than the loaned money
(al-Nawawi, 1992; Ibn Qudamah, 1404 AH).

Utilization of the Mortgaged Property

As mentioned earlier, there is no harm in stipulating
a mortgage that can be a form of collateral for loan.
However, is it permissible or forbidden for the lender-
cum-mortgagee to benefit from the mortgaged
property? Muslim jurists looked into the matter of the
mortgagee benefiting from the mortgaged property
from the aspects of whether the mortgage is taken as
a result of a loan or as a result of a sale contract. We
are concerned here with the former. There are three
different opinions from Muslim jurists regarding this
issue.

The Maliki scholars argue that it is prohibited for the
mortgagee to utilize the mortgaged property. The
prohibition applies without any consideration of the
types of mortgaged property and regardless of whether
or not such utilization was mentioned in the contract.
They justify their opinion by arguing that a contract
of mortgage that entitles the mortgagee to utilize
the mortgage property enables the lender to benefit
from the loan, which is prohibited. If the contract of
mortgage is silent on this issue but the mortgagee is
verbally given the permission to utilise the mortgage
property, it amounts to receiving a gift from the

borrower, which is also prohibited. According to this
opinion, any stipulation that entitles the mortgagee
to benefit from the mortgage property is prohibited
even if such a benefit is calculated and deducted from
the amount of the loan. Such a stipulation, they argue,
combines a loan contract with a lease contract, which
is a contract for the sale of usufruct. Accordingly the
arrangement is prohibited as it combines a loan and
a sale contract. If the utilisation of the benefit is not
stipulated and the mortgagee uses the mortgaged
property and later deducts the amount payable for the
use from the loan, it is still prohibited if the borrower
charges the lender a price lower than the market price.
If the mortgagee is charged to pay the market price for
the use of the mortgaged property, then there are two
opinions; one forbids this as well, and the

other considers it disliked (makruh). These Maliki
scholars justified their arguments against the
utilisation of the mortgaged property with reference
to the occurrence of usury (al-Dasiqi, 1900).

The Shafiis concur with the Malikis in prohibiting
the mortgagee from benefiting from the mortgaged
property. However, their argument for the prohibition
is based on a different reason. The Shafiis argue
that the ownership of the mortgaged property and
its benefit belong to the mortgagor. Accordingly the
mortgagee cannot benefit from the mortgaged property
regardless of the type of the mortgaged property.
Thus, any contract that stipulates that the mortgagee
should benefit from the mortgaged property violates
the ownership right of the mortgagor and is therefore
void. Their argument is based on the following hadith:

RSl cmj L;.U\ 4..>-L..p U.AJJ\ dl:u Ny
it oleg

“The owner of mortgaged property does not
forfeit it when he has mortgaged it; he will
continue to receive its benefits and bear its
expenses” (al-Bayhaqi, 1414 AH, hadith no.
10982; “Abd al-Razzaq, 1403AH, hadith no.
15033; cf. Ibn Majah, 1980, hadith no. 2441).

The Shafi‘is also argue that a condition which entitles
a mortgagee to benefit from the mortgaged property
is not a valid condition of the mortgage contract and
is therefore not allowed (al-Shirbini, 2003; al-Nawaw1,
1992; al-Bujayrimi; al-Ghazali, 1997).

The Hanafis argue that, since the mortgaged property
and its benefit belong to the owner, the mortgagee
cannot use it except with the permission of the
mortgagor. For instance, even if a book is mortgaged,



the mortgagee cannot read it except with the
permission of the mortgagor. However, some Hanafis
argue that it is prohibited for the mortgagee to use the
mortgage property even with the owner’s permission
as, in substance, it becomes a loan that provides benefit
to the lender. Some other Hanafi scholars consider the
mortgagee benefitting from the mortgaged property
to be strongly disliked (makrih tahrimi) but not
prohibited (haram) (al-Kasani, 1982; Ibn ‘Abidin, 1987).

The Hanbalis differentiate between a mortgaged
property which needs provisions such as food and
maintenance—for example, cows, horses and sheep—
and a mortgaged property which does not need
provisions such as a house. Mortgaged properties
which need provisions are subdivided into two types.
The first type includes those animals that can be milked
or ridden and the second type includes those animals
that cannot be milked or ridden. According to this
opinion, the mortgagee can benefit from the mortgaged
animal that can be milked or ridden without the need
to get permission from the mortgagor provided that
the value of the benefit is equal to the amount spent on
it. The reason for its permissibility is its compensatory
nature where the mortgagee pays for the maintenance
of the animal and in return is permitted to benefit from
it. However, if the mortgaged animal cannot be milked
or ridden and needs provisions, the mortgagee cannot
use it except with the permission of the mortgagor.
If the mortgaged property is not a living being but a
house that is about to collapse, the mortgagee is not
bound to repair the house. If the mortgagee repairs the
house, the cost cannot be claimed from the mortgagor
nor is he allowed to use the house as a compensation
for the cost. As for other mortgaged properties that do
not need any provisions, the mortgagee cannot benefit
from them without giving the mortgagor a fair market
price as compensation. The absence of compensation
or paying the owner a lower price than the market
price would mean that the lender is benefiting from
the loan at the expense of the borrower (al-Buhuti,
1402 AH; Ibn Qudamah, 1404 AH).

The reason why a mortgagee can utilize a mortgaged
animal which can be milked and ridden without getting
permission from the mortgagor, and cannot utilise a
mortgaged animal that cannot be milked and ridden—
despite the fact that the element of compensation exists
in both cases—is the existence of a special text which
permits the utilization of the former. Aba Hurayrah
quoted Allah's Apostle () as saying:

jjJ\ udj cbyhfe u\f\;\ ‘u.a..; ;,S’S &AJJ\»

.;U 6"") cbja’&je u\.f b\ w uf..q
«éa/.a“ ,:./, ;' ;—.’.

“The mortgaged animal can be used for riding as long
as it is fed, and the milk of the milch animal can be
drunk according to what one spends on it. The one
who rides the animal or drinks its milk should provide
the expenditures” (al-Bukhari, 1981, hadith no. 2377,
al-Tirmidhi, 1999, hadith no. 1254; Ibn Majah, 1980,
hadith no. 2440; al-Daraqutni, 1996, hadith no. 2905).

Other Muslim jurists do not agree with the Hanbalis
on this issue. They argue that this hadith is referring
to the mortgagor, who as the owner is responsible for
providing any expenditure that the mortgaged animal
needs. Otherwise they contend that the hadith would
contradict another hadith which is narrated by Ibn
‘Umar in which the Prophet said:

(4;.3\ )«:u nge\ X LA .k;-\ u\.lf- ‘}J»
“No one may milk an animal without the
permission of its owner” (al-Bukhari, 1981,
hadith no. 2303; Ibn Majah, 1980, hadith no.
2304; Abdul Razzaq, 1403AH, hadith no.
6958).

The Hanbalis argue that it is mentioned in the hadith
that if the animal is mortgaged, the mortgagee has
to provide hay for it, and the milk of the animal can
be taken. And the one who drinks the milk of the
animal should provide the expenses, and can ride it
(Ibn Hanbal, 1983, hadith no. 7153; al-Daraqutni, 1996,
hadith no. 2906; al-Tahawi, 1979):

\4_41; us;ﬁ\ le” ;ijg.; B LIS 15)y
cc\..uJ uJM\; LQJJ‘ Lgl.f—j cuf;ﬁ jJJ\ U“Sj
R s

Thus, if the hay of the animal is provided by the
mortgagee, he can benefit from it as a compensation
for what he spends on it. They further say that the
term w which means “according to what one
spends on it” in the abovementioned hadith proves that
the benefit is a compensation for the expenditure. The
benefit that the mortgagor gets from his animal is not
a compensation for what he spends on it. Thus, they
argue that the hadith is referring to the mortgagee.
They also contend that the hadith that allows such a
benefit has specified the general meaning of the second
hadith in which the Prophet said, “No one should milk
someone’s animal without his permission.”

L«a3b Y A

Lale V.(.x:—\ :,\.14 Ny»

Thus, there is no contradiction between the two

hadiths.
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In conclusion we can say that the mortgagee’s
utilization of the mortgaged item is totally prohibited
according to the Malikis, whether the mortgagor
gave permission for such a benefit or not, and it is
also prohibited according to the Shafi‘is. As for the
Hanbalis, it is completely allowed for the mortgagee
to benefit from the mortgaged animal if it needs
provisions and can be milked and ridden. Such benefit
will be a compensation for whatever he spends on it.
However, if the mortgaged item needs provisions and
cannot be milked or ridden, then the permission of the
mortgagor is needed. As a result, the Hanbalis see the
benefit of the mortgagee as a compensation for what
he spends on the mortgaged item, but that does not
mean the value of the benefit can exceed the amount
he spends on the mortgaged item regardless of whether
the permission of the mortgagor was obtained or not.
This is to prevent the lender from benefiting from the
loan he provided to the borrower. What supports this
argument is the fact that the mortgagee is prohibited
to benefit from the mortgaged property if it does not
need any provisions, even if the mortgagor allows it,
unless a fair compensation is given to the mortgagor.

For the Hanafis it is necessary for the mortgagee to
obtain the permission of the mortgagor in order to
utilize the mortgaged property. Although it is the
preferable opinion among the Hanafis, there is no
consensus among the Hanafi jurists on the issue
of benefiting from the mortgaged property by the
mortgagee. Some Hanafis argue that it is prohibited
due to the probability that it may lead to usury as the
mortgagor may give permission out of compulsion.
Other Hanafi scholars argue that the act is highly
disliked (makrith tahrimi). Al-Tahawi has stated that
what is common among the people is to provide a loan
to the borrower and take his property as a mortgage
in order to benefit from it, without which the lender
would not have provided the loan in the first place.
This means that it is a condition because what is well
known (ma‘rif) is just like what is stipulated (mashrit),
which in turn means that such benefit is prohibited
(Ibn ‘Abidin, 1987). In this regard it can be stated that
the Shafi‘is have a similar stance to the Hanafis. This
is because the only reason they prohibit the mortgagee
from stipulating the use of the mortgaged item in the
contract is the fact that the benefits of the mortgaged
item belong to the mortgagor and not because of the
possibility of it leading to usury. Thus, if the mortgagee
obtained a benefit without stipulating it and with the
consent of the mortgagor, then we do not think that
the Shafiis would have argued for its prohibition due
to usury because such a benefit is no more than a gift
by the mortgagor, and the Shafi‘is just like the rest of
the Muslim jurists allow the benefit that the lender
gets such as an increase in the amount of the loan or

an improvement in its quality if it is not stipulated in
the contract.

Finally, we can say that it is permissible for the
mortgagee to benefit from the mortgaged property
provided he gives the fair market value of such a
benefit to the mortgagor, as the Hanbalis stated, or
obtains a genuine permission from him to benefit
from the mortgaged property, as some of the
Hanafis stated. The reason for the permissibility
of such a benefit, according to the Hanbalis, is the
compensatory nature of the arrangement while, to
the Hanafis, such a benefit could be considered as a
gift from the mortgagor that should be permissible,
similar to a gift given by a borrower to a lender. They
add the caveat, however, that such a benefit or a gift
must not be stipulated in the contract and that there
is no custom that would sanction such a benefit or
a gift. Accordingly, the contemporary practice in
some Muslim countries where the lender takes the
borrower’s land or a house as a mortgage and then
benefits from it does not conform to the opinions of
the Hanbalis and Hanafis and is therefore a prohibited
act (Ibn “Abidin, 1987). The borrower or mortgagor is
not provided with a fair compensation in exchange for
the benefit that the lender derives from the mortgaged
land or house as the Hanbalis stipulated. Furthermore,
there is no permission from the mortgagor to allow
the mortgagee to benefit from the mortgaged land
or house. Even if such a permission exists, it is not
genuine as the mortgagee will not provide the loan if
the permission is not granted. In essence such a loan
is provided for the sole purpose of taking the land or a
house as a mortgage and benefiting from it.

6. Sale with Promise (Bay‘ al-Wafa’)

Bay* al-wafa’ may take the form of a conditional loan
where a lender provides a loan on the condition that
the borrower should sell him certain property, usually
land, for a deferred price that corresponds with the
amount of the loan. The price is not paid on the spot
but is deferred. However, the lender would have to
resell the item to the borrower when the later returns
the loan. This means that the buyer-cum-lender can
use the item and benefit from it until the loan is settled.
Bay© al-wafa’ can also take another form. In this form
a seller sells a certain property to a purchaser on the
condition that the purchaser resells it to the seller if
the latter gives back the full price to the former. In
the second form of this sale there is no contract of
loan. Instead, the seller who is in need of cash will
sell an item to a purchaser on the condition that the
purchaser should resell it to the seller for the same
price whenever he pays it. In this form the buyer will



become the owner of the item and will benefit from it
until the seller repurchases the item for the same price.

The reason this type of sale was called bay‘ al-wafa’
is that the buyer gives a solemn pledge to the seller
that the item will be resold to him when he gives back
the full price of the item. Bay‘ al-wafa’ was used as an
alternative to a usurious loan when a person in need of
cash could not find someone willing to lend him money
without getting something in return. This transaction
has numerous names. When it first appeared in Greater
Syria it was called bay* al-‘ita’ah while in Egypt it was
called bay‘ al-amanah. Some Hanafis call it bay‘ al-
mu‘amalah. The Shafi‘is call it bay‘ al-‘uhdah and bay*
al-ma‘ad; the Hanbalis call it bay‘ al-amanah; and the
Malikis call it bay‘ al-thunya (al-Haskaft; Ibn Nujaym,
1990; al-Dasagqi, 1900; al-Hattab, 1987; al-Sharawini &
Ibn al-Qasim; al-Buhati, 1402 AH).

Most of the latter-day Hanafis
therefore were of the opinion
that bay‘ al-wafa’ is in
substance a mortgage contract
and is thus subject to all of the
rules and conditions that apply
to that contract

Juristic Opinions on Bay* al-Wafa’

The latter-day Hanafi scholars discussed this sale
in more detail as they introduced it and argued for
its permissibility. They differed over its takyif fight
(jurisprudential classification). Some of them argued
that it is a mortgage and not a sale. Therefore the item
that the borrower gives to the lender is not the latter’s
property, and he cannot use and benefit from it unless
he gets permission from its owner. The borrower can
ask for the return of the mortgaged property if he
settles the loan. A second group contended that it
is an invalid (fasid) sale with regards to some of its
aspects and accordingly both the seller and buyer can
revoke it. A third group argued that bay* al-wafa’ has
the characteristics of a valid sale with regards to some
of its aspects such as the right of the buyer to possess
and benefit from the bought item. They also say that it
has the characteristics of a mortgage with regards to
some other aspects; for example, the buyer cannot sell
or mortgage it, and if it is destroyed then the loan will
be cancelled. Despite their differences, these scholars
agree on its permissibility due to people’s need. Some
Hanafis considered the second opinion the preferable
one while others chose the third opinion. However, Ibn

‘Abidin and the majority of latter-day Hanafi scholars
decided that the first opinion is the preferable view
(Ibn ‘Abidin, 1987).

The Rule (Hukm) of Bay* al-Wafa’

Although many of the latter-day Hanafis argued
in favor of bay® al-wafa’ due to people’s need, the
Malikis, Shafi‘is, and Hanbalis did not agree with
them. As for the Malikis and Hanbalis, they argue for
its prohibition on the ground of intentions in contracts
and the blocking of any means that can lead to usury.
Although the Shafi‘is do not agree with the Malikis
and Hanbalis on the question of intention and on the
use of blocking the means in contracts, they still argue
that bay* al-wafa’ is invalid. Their argument is based
on the invalidity of the condition that the purchaser
should resell the item to the seller as it contradicts the
effect of the sale contract. According to them, bay‘ al-
wafa’ is considered void due to the existence of this
condition (al-Haskafi; Ibn Nujaym, 1990; al-Dasaqi,
1900; al-Hattab, 1987; al-Sharawini & Ibn al-Qasim; al-
Buhati, 1402 AH).

Bay* al-wafa’ is similar in substance to a type of
mortgage contract where the mortgagee benefits
from the mortgaged property, an issue that has
been discussed in the previous section. In contracts,
consideration is given to the purposes and the
substance rather than words and forms. Most of the
latter-day Hanafis therefore were of the opinion that
bay‘ al-wafa’ is in substance a mortgage contract and
is thus subject to all of the rules and conditions that
apply to that contract. This means that the mortgagee-
cum-buyer cannot benefit from the item unless he gets
permission from the mortgagor-cum-seller. However,
as we mentioned earlier, there is no consensus among
the Hanafi scholars on the issue of a mortgagee who
benefits from the mortgaged property even with the
permission of the mortgagor. Some of them have
argued for the prohibition of such a benefit due to
the fact that it might be a form of usury, as more
frequently a mortgagor is under compulsion to grant
permission. Accordingly, it is not allowed for the
buyer-cum-mortgagee in bay‘ al-wafa’ to benefit from
the property.

Ibn ‘Abidin mentioned in his commentary that some
Hanafi scholars suggested to al-Maturidi that, due to
the inherit evil in bay al-wafa’ and its widespread
use among the people, it would be advisable to have
a consensus among Muslim jurists that would declare
bay‘ al-wafa’ in substance as a mortgage contract. He
replied, “The current practice of bay‘ al-wafa’ is based
on our fatwa which is well-known to the people. Those
with a different opinion should give their verdict and
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support it with the necessary evidence” (Ibn ‘Abidin,
1987). In our opinion, bay‘ al-wafa’ is in substance a
mortgage contract. The International Islamic Figh
Academy of the OIC decided that bay‘ al-wafa’ is in
substance a loan that provides a benefit to the lender
and that it is a means to usury and is therefore not
valid (Zuhayli, 1989). It is relevant here to mention
that bay‘ al-wafa’ was known earlier in Europe as a
way to gain usury during the time of its prohibition
by the church. The French law defined it as a sale that
provides the seller with the right to buy what he had
sold within a period of time not exceeding five years
(al-Masri, 1987).

Bay- al-istighlal takes place
when a property is sold through
the sale of wafa’ on the
condition that the seller of the
property should lease it from
the buyer

The sale of wafa’ is closely related to the sale of
exploitation (bay‘ al-istighlal). Bay* al-istighlal takes
place when a property is sold through the sale of
wafa’ on the condition that the seller of the property

should lease it from the buyer (The Mejelle, 1967). This
means that the buyer will benefit from the property
by leasing it to the seller and charging him rentals.
At the same time the seller has the right to purchase
the property whenever he gives back the price to the
buyer. Thus, bay‘ al-istighlal is a type of bay‘ al-wafa’
with an additional condition that the seller has to lease
the property from the purchaser. Some of the latter-
day Hanafis permitted such a sale as well. However,
based on the preponderant opinion within the Hanafi
School, as mentioned by Ibn ‘Abidin, bay‘ al-wafa”
is in substance a mortgage contract and is therefore
subject to the same rules and conditions. Thus, the
sale of exploitation (bay‘ al-istighlal) is accordingly
considered prohibited. The reason for the prohibition
is the fact that the mortgagor owns the mortgaged
property and its usufruct or benefit. Hence, it is not
valid to require the mortgagor to pay rental for the
property and the usufruct that he owns. Moreover, the
mortgagee cannot lease the mortgaged property to a
third party and benefit from its rental. If the property
is leased to the third party with the permission of the
mortgagor, the rental must go to him. If the property
is leased to a third party without the mortgagor’s
permission, the rental may either go to charity or to
the mortgagor. In conclusion, the buyer in the sale
of exploitation cannot lease the mortgaged property
either to the seller or to a third party as this will render
the sale void (Ibn ‘Abidin, 1987).



CONCLUSION

In Islam, a loan (qard) is considered a gratuitous
contract, and it is commendable (mandub) for a lender
to provide a loan to a borrower who is in need of
money. Both the Qur’an and Sunnah promise reward
to a lender who provides a loan to a person in need.
The fact that the Shari‘ah prohibits the lender to
derive any conditional benefit from the loan further
emphasises its gratuitous nature. It also implies that
the loan contract should not be used for profiteering
purposes. The Shari‘ah, by prohibiting usury (riba)
and any other benefit to the lender, implies that a fund
provider who seeks a profit should use other debt- or
equity-based contracts such as a sale or a profit-loss-
sharing arrangement.

A statement attributed to the Prophet (#) prohibits
a lender from stipulating any condition that would
benefit him at the cost of the borrower. It is still
open to further discussion and research to find out
whether the intention of the hadith is that the lender
should not benefit from the loan contract or that the
borrower should not be harmed. According to the first
understanding, a condition that does not benefit the
creditor but harms the debtor could still be accepted. An
example of a condition that does not benefit the creditor
but harms the borrower is provided by the current
practice of Islamic banks where a procrastinating
debtor is charged a penalty (gharamah) which does not
go to the creditor but is channelled to charities. If the
hadith is interpreted to mean that the creditor should
not benefit from the loan or debt, then the practice of
charging a penalty does not fall within the ambit of the
prohibited practices, particularly when it discourages
procrastinating debtors to delay the payment of their
instalments. However, if the hadith is interpreted to
mean the protection of the debtor, then imposing a
penalty in the absence of any justification may pose
problems. The act of a debtor that harms the creditor is
an equally significant issue since the Shari‘ah prohibits
both the infliction and reciprocation of harm.

There could also be conditions that benefit the lender
without harming the borrower either financially or
non-financially or a condition that is of mutual benefit
to both the lender and the borrower. The classical
examples of these types of conditions are where a loan
is provided on the condition that the borrower should
return the loan in a certain place. In this case the lender
benefits by the transfer of his money to another place

and the borrower is not harmed as he has arrangement
in place to settle the loan in the stipulated place.
Furthermore the borrower ideally also prefers to settle
the loan in stipulated place. There is a mutual benefit
to the lender and the borrower. Such a condition is
approved by the Hanbali jurists.

The debate over the derivation of benefit by a lender
from a loan contract, which was inspired by the
prophetic hadith, is rich with arguments to which
numerous scholars from different figh schools have
contributed. It touches on the gratuitous nature of
the loan contract and the practice of usury as well
as the extent of the contractual parties’ liberty to
impose conditions. It also led Muslim jurists to come
up with innovative albeit controversial contracts
such as suftajah, bay‘ al-wafa’ and bay‘ al-istighlal.
The contract of suftajah provides a useful insight on
how the Hanbali jurists were in favour of stipulating
a condition that would be of mutual benefit or a
condition that would not harm the borrower. The
contracts of bay‘ al-wafa’ and bay‘ al-istighlal show
how early Muslim jurists in their efforts to avoid a
loan that provides conditional benefit to the lender,
attempted to deal with the accommodation of call
and put options in a sale contract. Certain features of
these contracts are currently employed in structuring
various sukuk products, particularly sukuk al-ijarah.

Some of the contracts discussed in this research paper
are relevant to contemporary issues in Islamic banking
and finance. We hope that this research will be of
help to both academia and the practitioners in Islamic
banking industry as it presents the basic concept and
the surrounding juristic debates. We also hope that
more innovative deposit, financing and sukuk products
can be structured that comply with the Shari‘ah not
only in form but in substance and spirit.

We also hope that more
innovative deposit, financing
and sukuk products can be
structured that comply with the
Shari‘ah not only in form but
in substance and spirit
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Fungible (mithli) properties are aggregates of minute
parts which are exactly alike and resemble each other.
If they are destroyed they can be replaced by an equal
quantity of a similar property without any difference
in the constituent units. Examples of fungible
properties are gold, silver, money, rice, wheat, corn,
barley, salt, oil, etc. Fungible properties are usually
sold by weight, measure, volume, or by numbers.
Dissimilar or non-fungible (qimi) properties are those
the like of which could not be found in markets or,
when they are found, dissimilarities would still exist.
They include all those properties which cannot be
exchanged by weight or measurement of capacity
such as land, houses, animals, trees, precious stones,
used cars or equipment, etc.

A sa‘is a measure of volume.

Salam is a sale transaction in which the price of a
specified amount of a commodity deliverable at an
agreed upon future time is paid immediately upon
signing the contract.

Al-Haskafil did not mention in al-Durr al-Mukhtar
any disagreement on this issue; instead, he stated
that there is a consensus in the Hanafi School that the
amount of the loan will not be affected by the change
in the value of its currency. This statement is an error
on the part of al-Haskafl.

See Resolution no. 24 (4/5) regarding changes in
currency value, the 5% Conference, Kuwait, 1409/1988,
and Decision no. 79 regarding several issues related to
currency, the 8" Conference, Brunei, 1414/1993.

Its origin root is saftah, which means a perfect thing
in Persian; it was called saftah due to the perfection
that is in the loan.

As mentioned earlier we can argue that attributing
the permissibility of both the sale of wafa’ and sale
of exploitation to the Hanafis in general is a mistake
because it is the opinion of some of their latter-day
scholars, and it is not the preponderant view within
the School, as we have mentioned earlier.
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